Via Electronic Mail
May 31, 2018
Business Framework Directorate
Department for Business, Energy & Industrial Strategy
1st Floor, 1 Victoria Street
London, SW1P 0ET
Dear Business Frameworks Directorate:
I am writing on behalf of the Council of Institutional Investors (CII), a nonprofit, nonpartisan
association of public, corporate and union employee benefit funds, other employee benefit plans,
state and local entities charged with investing public assets, and foundations and endowments with
combined assets under management exceeding $3.5 trillion. Our member funds include major
long-term shareowners with a duty to protect the retirement savings of millions of workers and
their families. Our associate members include a range of asset managers with more than $25
trillion in assets under management. 1
The purpose of this letter is to respond to the consultation entitled “Insolvency and Corporate
Governance”. 2 We generally support the proposed revisions and offer the following comments for
your consideration in response to some of the specific questions raised.
As a leading voice for long-term investors, CII welcomes the opportunity to offer its perspective
and recommendations. Our specific comments follow as answers to the questions posed in the
March 2018 Consultation Document. 3 Because CII does not have policies or public positions
covering each of the proposed revisions, we have limited our responses to only those questions
upon which our member-approved policies or public positions touch.
Sale of Businesses in Distress
Question 1: Do you think there is a need to introduce new measures to deal with the
situation outlined?
CII generally supports adopting new measures to address the sale of insolvent subsidiary
companies when the sale harms creditors. We do not offer any specific proposals at this time. We
1
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also express no opinion regarding BEIS’s specific proposal to impose liability on parent
companies’ directors. 4
We do, however, propose a principle that should guide BEIS’s approach: any new measure should
be narrowly tailored enough so as to not discourage economically beneficial investment activity.
The imposition of excessive liability on the directors of parent companies could chill this activity.
As the BEIS Consultation Document recognizes, the parent-subsidiary structure enables companies
to separate higher risk business ventures from those that are more stable and profitable. 5 This
encourages companies to innovate without risking substantial damage to their existing business.
By protecting parent companies from the losses of subsidiaries, this structure encourages parent
companies to create new start-ups and grant loss-making subsidiaries the time needed to turn
around. 6 Parent companies can provide sufficient financial support to allow subsidiaries to
continue operating when the latter companies would otherwise fail. 7 The parent may also decide to
sell the subsidiary to a new investor who will provide the funding necessary to restore the
subsidiary to profitability. 8 In many cases, a sale offers the best means to serve the interests of all
parties. 9
Additionally, wholly-owned subsidiaries exist to benefit the parent company. 10 That is not to say
that parent companies are entirely free to use subsidiaries as they will. 11 Nor does it mean
creditors of subsidiaries should be left without rights when a parent company’s operation of a
subsidiary harms the subsidiary’s creditors. 12 The remedies available to creditors, however, should
respect the primary purpose for which (at least) some subsidiaries are created.
The preceding paragraph addresses only the parent-subsidiary relationship’s implications for
crafting creditors’ remedies. CII does not support allowing parent companies to use without limit
subsidiaries, even wholly-owned subsidiaries, in any manner that the parent companies deem
beneficial. For instance, companies should not engage in any behavior that runs contrary to
principles of good corporate governance or transparency. Corporate governance structures should
enhance a company’s accountability to its shareholders. 13 No company should take any action
with the purpose of reducing accountability to shareholders. 14 Every company should also practice
4
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transparency in its corporate governance procedures and policies. 15 In a parent-subsidiary
structure, meaningful transparency and accountability require that the parent and subsidiary
companies provide full disclosure to investors about the parent-subsidiary relationship and the
related material risks for shareholders. 16
The parent-subsidiary structure serves as a useful tool for parent companies to engage in new
business ventures or fund short-term loss-making but potentially valuable companies while
limiting the risk posed to the parent company and its shareholders. Any new measure should avoid
undermining this benefit or substantially impairing the central purpose for which companies create
wholly-owned subsidiaries.
Strengthening Corporate Governance in Pre-Insolvency Situations
Question 12: What more could be done through a revised Stewardship Code or other means
to promote more engaged stewardship of UK companies by their investors, including the
active monitoring of risk? Could existing investor initiatives to hold companies to account be
strengthened (e.g., through developing the role of the Investor Forum)? Could better
arrangements be made to ensure that lessons are learned from large company failings and
controversies?
CII generally supports investor efforts to voluntarily assume a greater stewardship role over the
companies in which they invest. We recognize that institutional investors control substantial
amounts of wealth and consequently wield significant economic and political capital.
Accordingly, we encourage our members to foster an environment of transparency and
accountability by publicly disclosing their own proxy voting guidelines, proxy votes cast,
investment guidelines, names of governing-body members, and an annual report on holdings and
performance. 17 We further acknowledge that transparency from institutional investors benefits
capital markets by fostering greater investor confidence. 18
CII also supports investor efforts to maximize the value of their investment by extending
engagement beyond merely voting at a company’s Annual Meeting. 19 We hold, however, that any
such efforts should be voluntary. Investors should be actively involved in corporate governance to
the degree that involvement enables them to achieve better investment outcomes. 20 In determining
15
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their methods and degree of involvement, investors should adopt the approach that best aligns with
their objectives, resources, philosophy, and investment strategy. 21
We are concerned about BEIS’s focus on shareholder responsibilities in preventing corporate
failures. 22 Ultimate responsibility for stewardship and risk management rests with a company’s
directors. 23 Under Section 172 of the UK Companies Act, directors bear a duty to shareholders to
promote the long-term success of the company. 24 Promoting long-term success necessitates
effective risk management. Effective risk management requires the board of directors to regularly
and meaningful communicate with management, outside advisors, and among its committees about
the company’s material risks and risk management processes. 25 The board should also facilitate
investor stewardship by providing, at least annually, shareholders with sufficient information to
assess the board’s performance of its risk management duties. 26 This information may enable
investors to hold directors accountable. 27 Responsibility for the success or failure of a company’s
risk oversight remains with the directors. 28
Question 14: There are perceptions that some directors may not be fully aware of their
duties with regard to commissioning and using professional advice. Do you agree, and if so,
how could these be addressed?
CII expresses no opinion regarding whether directors in the United Kingdom are fully aware of
their responsibilities with respect to professional advice. If BEIS determines that directors lack this
awareness, CII policies offer guidance in better apprising directors of their duties. Additionally,
the Financial Reporting Council should consider adding to Section C.3 of the Corporate
Governance Code a provision that expressly lays out director duties with respect to professional
advice. This provision would provide easily accessible and clear guidance to directors.
The following CII policies are likely to focus director attention on duties with respect to
professional advice. Directors have an obligation to independently become and remain familiar
with company operations. 29 Directors should not rely exclusively on information provided by
others. 30 This provision emphasizes directors’ obligations to exercise their independent judgment.
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See id.
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See Corporate Governance Policies § 2.7.
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Id. § 2.12a Informed Directors.
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Cf. id. (stating that directors should not rely exclusively on information provided by the CEO).
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Boards should also periodically review their own performance. 31 Such review will likely sharpen
directors’ focus on their duties and how they carry out those duties. Boards should also disclose to
shareholders the process for selecting committee members, including members of the audit
committee. 32
Several CII policies specifically address directors’ role with respect to professional advice from
auditors and compensation consultants. The audit committee should fully exercise its authority to
hire, compensate, oversee, and (if necessary) terminate the company’s independent auditor. 33 The
committee should also consider periodically changing the auditor. 34 CII provides a nonexhaustive
list of 18 factors audit committees should consider in determining whether to change the auditor. 35
Periodic consideration of these factors will likely focus director attention on the duty to exercise
independent judgment and oversight regarding professional advice. The audit committee report
should also provide meaningful information to investors about how the committee carries out its
responsibilities, including a fact specific explanation for not changing the company’s auditor if (1)
the current auditor has been engaged for 10 consecutive years or (2) the committee’s review has
identified substantial deficiencies. 36 If it decides to change the independent auditor, the committee
should also provide shareowners with a plain-English explanation of the reasons for this change. 37
These reports will likely further focus director attention to their duties. Furthermore, audit
committee charters should provide for annual shareowner votes on the board’s choice of
independent auditor. 38 If the board’s selected auditor fails to receive a majority of votes cast, the
committee should reconsider its choice and the board should engage with major shareowners on
the issue. 39 This accountability to shareholders with respect to auditors will further serve to
apprise directors of their duties.
Similarly, the renumeration committee should retain and terminate outside experts, including
consultants, legal advisors, and any other advisors when it deems appropriate for determining
executive compensation. 40 Advisors should be independent of the client company and its
executives and directors. 41 The committee should develop and disclose a formal policy regarding
compensation advisor independence and should annually disclose an assessment of advisor
independence, including a description of the nature and dollar amounts of services commissioned
from advisors. 42 Additionally, the committee should have the ability to hire an independent
consultant for assistance in formulating director compensation plans. 43 The annual notice of
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meeting for the annual general meeting should include a summary of any consultant’s advice. 44
The committee should further disclose all instances in which a consultant on director compensation
was also retained to provide advice on executive compensation. 45 These requirements and
disclosures will further focus directors on their duties with regard to professional advice.
Question 17: Is the current corporate governance framework in the UK, particularly in
relation to companies approaching insolvency, providing the right combination of high
standards and low burdens? Apart from the issues raised specifically in this consultation
document, can you suggest any other areas where improvements might be considered?
CII offers two additional proposals for improving corporate governance in the UK. First, we
would recommend that the Financial Reporting Council update its Corporate Governance Code by
adding a clause to Code Provision C.2.3 stipulating that annual disclosures contain sufficient
information for shareholders to assess whether the board is carrying out its risk-monitoring duties
effectively. 46 While the disclosures required by the Code likely already meet this standard, an
express provision would help ensure fuller disclosure and greater board accountability to
shareowners. 47 Such a provision would also help clarify the role that the board and shareowners
play in risk management.
Second, we believe that FRC’s Corporate Governance Code should be updated to require annual
election for all directors. 48 Code Provision B.7.1 currently requires annual election for directors of
FTSE 350 companies but permits all other directors to serve three-year terms. 49 These classified
boards intrinsically entrench directors and reduce accountability to their constituents, the
shareholders. 50 Multiple empirical studies have demonstrated a significant negative correlation
between classified boards and firm value. 51 Consequently, due to shareholder efforts the
proportion of United States companies with classified boards has shrunk dramatically in the past
decade. 52
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Conclusion
Thank you for the opportunity to comment on the proposed revisions. If you have any questions,
please contact me at 202-822-0800 or Brendan@cii.org, or our General Counsel Jeff Mahoney at
the same number or Jeff@cii.org.
Sincerely,

Brendan Tyler

