Via email
September 8, 2020
Vanessa A. Countryman
Secretary
Securities and Exchange Commission
100 F Street NE
Washington, DC 20549-1090
Re: File No. SR-NYSE-2019-67, Council of Institutional Investors, Petition for
Review of an Order, Issued by Delegated Authority, and Brief in Opposition to
Motion to Lift the Automatic Stay
Dear Madam Secretary:
The Council of Institutional Investors (CII) 1 hereby files the attached Petition for
Review of an Order, Issued by Delegated Authority, and Brief in Opposition to
Motion to Lift the Automatic Stay, along with counsel notice of appearance, by
UPS overnight mail and electronic mail pursuant to the Securities and Exchange
Commission’s March 18, 2020 Order requesting electronic submission of filings in
light of COVID-19. Please confirm receipt of these filings at your earliest
convenience.
CII has caused the attached to be served by UPS overnight mail, hand courier, and
electronic mail on Davis Polk & Wardwell LLP, copied on this email, in
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The Council of Institutional Investors (CII) is a nonprofit, nonpartisan association of U.S. public, corporate and
union employee benefit funds, other employee benefit plans, state and local entities charged with investing public
assets, and foundations and endowments with combined assets under management of approximately $4 trillion. Our
member funds include major long-term shareowners with a duty to protect the retirement savings of millions of
workers and their families, including public pension funds and defined contribution plans with more than 15 million
participants – true “Main Street” investors through their funds. Our associate members include non-U.S. asset owners
with about $4 trillion in assets, and a range of asset managers with more than $40 trillion in assets under
management. For more information about CII, including its board and members, please visit CII’s website at
http://www.cii.org.
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accordance with 17 C.F.R. § 201.150, as reflected in the Certificate of Service
attached to each.
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BEFORE THE
SECURITIES & EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
________________________________________________
)
In the Matter of the Petition of:
) Admin Proc. File No. ____
) Release No. 34-898
COUNCIL OF INSTITUTIONAL INVESTORS
) File No. SR-NYSE-2019-67
________________________________________________)
PETITION OF COUNCIL OF INSTITUTIONAL INVESTORS
FOR REVIEW OF AN ORDER, ISSUED BY DELEGATED AUTHORITY,
GRANTING APPROVAL OF A PROPOSED RULE
Pursuant to SEC Rules of Practice 430 and 431, the Council of Institutional
Investors (“CII” or the “Council”) petitions the Commission to review and reverse
the decision of the Division of Trading and Markets, Order Approving a Proposed

Rule Change, as Modified by Amendment No. 2, to Amend Chapter One of the
Listed Company Manual to Modify the Provisions Relating to Direct Listings,
Exchange Act Release No. 89684 (Aug. 26, 2020), 85 Fed. Reg. 54454 (Sept. 1, 2020)
(the “Order”). In that Order, the Division, acting pursuant to delegated authority,
17 C.F.R. § 200.30-3(a)(12), approved a proposal by the New York Stock Exchange
(“NYSE” or the “Exchange”) to amend Chapter One of the Listed Company Manual
(the “Manual”) to modify and liberalize provisions relating to direct listings.
Introduction.
In a nutshell, the Order makes it easier for private companies to bypass the
need for an “initial public offering” if they want to go public and list their shares on
the New York Stock Exchange. The alternative to such an IPO is a “direct listing,”
which allows existing shareholders of a private company to sell their existing shares

to the public, thus reducing the role of underwriters and avoiding post-IPO lockups
on the ability of company insiders to sell shares. Such direct listings were
authorized several years ago in Order Granting Accelerated Approval of Proposed

Rule Change, Exchange Act Release No. 82627 (Feb. 2, 2018), 83 Fed. Reg. 5650
(Feb. 8, 2018). The Order would liberalize those rules on direct listings by making
it easier for private companies to sell their existing shares to the public, thus
making the direct listing option more attractive to companies.
Observers have described the Division’s Order as potentially a major “game
changer” for companies contemplating a public offering, as they will be able to have
their shares publicly traded without the traditional underwriting process that lies
at the heart of investor protections offered as part of an IPO.1
The issue raised by this Order is not whether direct listings are a good idea
or a bad idea, and the Council has expressed support for providing more investment
options to Council members and the public generally, provided those options are
accompanied by suitable investor protections.2 The issue here is whether the

E.g., Posner, NYSE Proposal for Primary Direct Listings, Harvard Law School
Blog on Corporate Governance (Jan. 2, 2020), available at
https://corpgov.law.harvard.edu/2020/01/02/nyse-proposal-for-primary-directlistings/; Huff, Arnold & Porter Discusses SEC Approval of NYSE Direct Listing
Proposal, CLS Blue Sky Blog (Aug. 31, 2020), available at
https://clsbluesky.law.columbia.edu/2020/08/31/arnold-porter-discusses-secapproval-of-nyse-direct-listings-proposal/
1

2

See, e.g., Letter from Jeffrey P. Mahoney, General Counsel, Council of

Institutional Investors, to Brent J. Fields, Securities and Exchange Commission
(Feb. 22, 2018), available at
https://www.cii.org/files/issues_and_advocacy/correspondence/2018/February%2022,
%202018%20NYSE%20direct%20listing%20(final).pdf (expressing general support
2

changes made by this specific Order, which could significantly liberalize access to
U.S. capital markets, contain adequate investor protections. The Council believes
that the answer is “no.” At a minimum, however, the Order raises important policy
concerns that the Order did not adequately address and one that should be decided
after plenary consideration by the full Commission.
The Council’s interest in this Order.
The Council is a nonprofit, nonpartisan association of U.S. public, corporate
and union employee benefit funds, other employee benefit plans, state and local
entities charged with investing public assets, and foundations and endowments
with combined assets under management of approximately $4 trillion. Its member
funds include major long-term shareowners with a duty to protect the retirement
savings of millions of workers and their families, including public pension funds
with more than 15 million participants – true “Main Street” investors through their
pension funds. Its associate members include non-U.S. asset owners with about $4
trillion in assets, and a range of asset managers with more than $35 trillion in
assets under management. Additional information is available at www.cii.org.
The Council is filing this petition on behalf of its members, who, as investors,
purchase shares in the open market and thus have a direct interest in the integrity
of U.S. capital markets and the need for suitable investor protections. To the extent
that the Order does not provide such adequate protections, CII members are

for NYSE proposed rule change to modify the listing requirements standards to
facilitate direct listings).
3

“aggrieved” by that Order within the meaning of Rule 430, and CII, as their
representative is thus entitled to seek review by the full Commission.
The NYSE proposal and the Division’s Order.
In Notice of Filing of Proposed Rule Change to Amend Manual, Exchange Act
Release No. 87821 (Dec. 20, 2019), 84 Fed. Reg. 72065 (Dec. 30, 2019) the Division
of Trading and Markets, on behalf of the Commission, gave notice of and invited
public comment on a proposed change to the NYSE Listed Company Manual that
would modify the provisions relating to the direct listing of a company’s shares if
those shares had not previously been registered under the Securities Exchange Act
of 1934. That notice was the first step in proceedings under section 19(b)(2)(B) of
the Exchange Act to determine whether to approve or disapprove the proposed rule
change.
As that notice explained, section 102.01 of the NYSE Manual allows listings
under which a private company’s existing shareholders (such as its employees) to
sell their shares directly to the public. The proposed “Amendment No. 1” to that
section of the Manual would deem such a listing to be a “Selling Shareholder Direct
Floor Listing” and would, in addition, authorize a company to sell shares on its own
behalf, either in addition to or instead of a Selling Shareholder Direct Floor Listing.
Such company sales would be known as a “Primary Direct Floor Listing,” in which
either (i) the company itself is selling shares in the opening auction on the first day
of trading or (ii) the company is selling shares, and selling shareholders may also be
selling shares in such an opening auction.

4

The Division issued an order extending the comment period on the petition,

Notice of Designation of Longer Period for Commission Action, Exchange Act
Release No. 88190 (Feb. 23, 2020), 85 Fed. Reg. 9891 (Feb. 20, 2020), and then
opened a proceeding in a release that raised questions about some of issues that
might prompt disapproval of the proposal. Order Instituting Proceedings, Exchange
Act Release No. 88485 (Mar. 26, 2020), 85 Fed. Reg. 18292 (April 1, 2020). The
Exchange responded by revising some of the details of its proposal and submitting
that revision as “Amendment No. 2,” in lieu of Amendment No. 1.3 Upon that filing,
the Division extended the comment period. Notice of Designation of Longer Period

for Commission Action, Exchange Act Release No. 89147 (June 24, 2020), 85 Fed.
Reg. 39226 (June 30, 2020), and invited comment on proposed Amendment No. 2,

Notice of Filing of Proposed Rule Change to Amend Manual, Exchange Act Release
No. 89148 (June 24, 2020), 85 Fed. Reg. 39246. The Council was an active

The text of Amendment No. 2 is set out in Letter from Martha Redding, Associate
General Counsel and Assistant Secretary, New York Stock Exchange to Secretary,
Securities & Exchange Commission (June 22, 2020), available at
https://www.sec.gov/comments/sr-nyse-2019-67/srnyse201967-7332320-218590.pdf
3

The Order approving Amendment No. 2 summarized the changes made by
Amendment No. 2 as: (1) deleting proposed changes that would have provided more
time in some cases for companies involved in a direct listing could meet the initial
listing distribution standards; (2) adding provisions specifying how companies
involved in a direct listing would qualify for listing if the listing were to include
both sales of securities by the company and possible sales by selling shareholders;
(3) adding a new order type for companies to use when selling shares in a direct
listing and describing how such companies would participate in a direct listing
auction; and (4) removing references to direct listing auctions from Rule 7.35C,
Exchange-Facilitated Auctions. Order at 2 n.7.
5

participant in these proceedings and filed three comment letters, one in response to
the initial petition, and one apiece after the two subsequent notices that invited
public comment.4
After consideration of multiple comments that had been filed, both in favor of
and in opposition to the proposal, the Division issued the Order at issue here, which
approved Amendment No. 2, as proposed by the Exchange. That Order discussed a
number of details about how company listings would operate in practice and
adopted limitations that sought to ensure that direct listings are pursued only by
companies of suitable size and that there is sufficient liquidity in the market to
permit trading. Many of those details are not germane to the issue that the Council
is raising in this petition, and so we do not discuss them in detail.
Reasons for granting review.
Standard of review.
In considering a petition for review the Commission “shall consider” whether the
petition “makes a reasonable showing” that the decision embodies: “(A) A finding or

The Council’s three letters appear in the rulemaking record as:
Letter from Jeffrey P. Mahoney, General Counsel, Council of Institutional
Investors, to Secretary, Securities and Exchange Commission (Jan. 16, 2020),
available at https://www.sec.gov/comments/sr-nyse-2019-67/srnyse201967-6660338203855.pdf;
Letter from Jeffrey P. Mahoney, General Counsel, Council of Institutional
Investors, to Secretary, Securities and Exchange Commission (April 16, 2020),
available at https://www.sec.gov/comments/sr-nyse-2019-67/srnyse201967-7074298215548.pdf; and
Letter from Jeffrey P. Mahoney, General Counsel, Council of Institutional
Investors, to Secretary, Securities and Exchange Commission (July 16, 2020),
available at https://www.sec.gov/comments/sr-nyse-2019-67/srnyse201967-7435112220582.pdf
4

6

conclusion of material fact that is clearly erroneous; or (B) A conclusion of law that
is erroneous; or (C) An exercise of discretion or decision of law or policy that is
important and that the Commission should review.” Rule of Practice 411(b)(2),
incorporated into Rule of Practice 431(b)(2). That standard is clearly met with respect to
the Order at issue here, which has enormous policy significance, as we explain more fully
below.

The Commission may approve a proposed rule change only if the Commission
finds that such a change would be “consistent with the requirements of this chapter
and the rules and regulations issued under this chapter that are applicable to such
organization.” 15 U.S.C. § 78s(b)(2)(C). In this case, the pertinent provision is
section 6(b)(5) of the Exchange Act, 15 U.S.C. § 78f(b)(5), which requires that
exchange rules must be—
. . . designed to prevent fraudulent and manipulative acts and
practices, to promote just and equitable principles of trade, to foster
cooperation and coordination with persons engaged in regulating,
clearing, settling, processing information with respect to, and
facilitating transactions in securities, to remove impediments to and
perfect the mechanism of a free and open market and a national
market system, and, in general, to protect investors and the public
interest (emphasis added).
The proposal at issue here falls way short with respect to the highlighted
elements, which involve investor protection. Moreover, in its approval of the
proposed rule change, the Division failed to respond to substantive comments
illustrating those deficiencies, an omission that renders the Division’s approval
“arbitrary, capricious, and not in accordance with law” within the meaning of the
Administrative Procedure Act.

7

The amendment compounds the problems shareholders face in
tracing their share purchases to a registration statement.
Traceability concerns often arise when there have been successive offerings,
as shareholders seek to establish their standing to litigate claims under federal
securities laws. Section 11 of the Securities Act creates liability if there are
material misstatements or omissions in connection with securities offered in a
registration statement, in which event any person purchasing “such security” may
sue. The key phrase is “such security,” and courts have generally read “such
security” to require that a plaintiff must trace his or her purchase to a specific
registration statement. In the seminal case in this area, the U.S. Court of Appeals
for the Second Circuit upheld a settlement involving claims that arose under
registration statements issued in 1961 and 1963, and the settlement limited
recovery to claimants who could trace their purchases to the 1963 offering. Barnes

v. Osofsky, 373 F.2d 269 (2d Cir. 1967). The court (per Friendly, J.) reasoned that
section 11’s reference to “such security” should be given a narrow reading, one that
is limited to securities offered pursuant to a specific registration statement, and not
a broader reading that would cover company securities generally.
Traceability may not be a significant concern as to shares purchased
immediately after an IPO. The situation becomes murkier, however, after the end
of an IPO lockup period, when insiders are free to sell their shares in the company.
In that situation, traceability problems occur because of successive offerings – the
first according to a registration statement and then offerings by company insiders
after the lockup period is over.
8

The 2018 rule change that authorized secondary direct listings of insider
shares blurred this distinction because the registration of employee shares
permitted not only the sale of shares covered by the registration statement, but also
the simultaneous sale of unregistered shares held by insiders, assuming that the
owner of those shares could satisfy the requirements of the Rule 144 exemption
from registration.
Investor concerns about the traceability of shares in a direct listing were
drawn into sharp focus in current litigation involving the Slack Technologies direct
listing, one of the first two such listings. In a case of first impression, the Slack
defendants sought dismissal of a section 11 claim on the ground that plaintiffs could
not trace their purchases to Slack’s registration statement, because once Slack
registered the employee-held shares, a shareholder could not establish whether he
or she bought shares that had been registered or unregistered shares that had been
sold by an insider once the registration statement took effect (again assuming
eligibility to sell those shares under Rule 144 standards).
The district court denied that motion, finding that the narrow reading of
section 11 liability was not warranted when dealing with direct listings.
Recognizing the significance and the novelty of the issue, however, the district court
certified the legal question to the U.S. Court of Appeals for the Ninth Circuit, which
agreed to hear the matter.5

Pirani v. Slack Technologies, Inc. 445 F.3d 367 (N.D. Cal. 2020), also available at
http://securities.stanford.edu/filingsdocuments/1071/STI00_19/2020421_r01x_19CV05857.pdf. The Ninth Circuit order
5

9

It is far from clear whether the Ninth Circuit will uphold the district court’s
reasoning. That Court has explicitly endorsed the narrow reading of “such liability”
in In re Century Aluminum Securities Litigation, 729 F.3d 1104 (9th Cir. 2013), so it
is at best uncertain whether that court will overrule or distinguish that precedent.
Moreover, as several commentators have noted, “many of the concerns expressed by
the District Court are similar to other situations where courts have uniformly
declined to dispense with the existing standing requirements of the Securities Act,
including secondary offerings.”6 A ruling by the Ninth Circuit against shareholder
standing in the Slack case could have an outsized impact on securities markets,
given the number of tech startups and “unicorns” that are located in Silicon Valley
and elsewhere in the Ninth Circuit and that may opt for a direct listing when they
are ready to go public.
Independently of what may happen in the Slack case, the Order raises
important investor issues that the Commission should consider before opening U.S.
capital markets to what could turn out to be a vastly increased number of direct
listings. Whatever conclusion the Commission may ultimately reach, the issue is
unquestionably of enough policy significance to warrant plenary review.

agreeing to hear the case on an interlocutory basis is available in Pirani v. Slack
Technologies, Inc. No. 20-16419 (9th Cir., July 23, 2020), Docket No. 1.
Grabar et al., Cleary Gottlieb Discusses How Court Allowed Securities Liability for
Slack’s Direct Listing, CLS Blue Sky Blog (May 4, 2020) (footnotes omitted),
available at https://clsbluesky.law.columbia.edu/2020/05/04/cleary-gottliebdiscusses-how-court-allowed-securities-liability-forslacks-direct-listing/.
6

10

The loss of investor protections in direct listings has been acknowledged, even
praised. Indeed, proponents of direct listings have trumpeted the loss of investor
protections as an “important advantage” of direct listings, given the “potential to
deter private plaintiffs from bringing claims under Section 11 of the Securities Act
of 1933.” Latham & Watkins, Complex and Novel Section 11 Liability Issues of

Direct Listings, Corporate Counsel, at 1 (Dec. 20, 2019), available at
https://www.lw.com/thoughtLeadership/section-eleven-liability-direct-listings. That
law firm acted as counsel to Spotify and Slack in their direct listings, and the cited
firm memorandum bluntly states that that “few (if any) purchasers will be able to
trace their stock to the challenged registration statement” when “both registered
and unregistered stock are immediately sold into the market in a direct listing.” Id.
at 2.
Does the Commission share that view? If so, does the Commission endorse
expanding the number of offerings knowing that this could be the outcome?
Whatever the answer may be, the issue is of unquestioned importance to investors
and warrants plenary consideration and a ruling by the full Commission.
The point of this petition is not to start a debate about the wisdom of direct
listings at an abstract policy level. The Council believes – and has long believed –
that traceability problems of the sort raised here should impel the Commission to
update its “proxy plumbing” regulations before any liberalization of direct listing
regulations. We incorporate by reference the comments in the three letters that the

11

Council filed in this proceeding (see n. 4, supra), as well as the January 2019 letter
to the Commission, which lays out the arguments in greater detail. In brief:
Technological change now offers the opportunity to construct a better
system of share ownership based on traceable shares . . . . investors
bringing Section 11 claims fall susceptible to chain of custody
opacities when they cannot demonstrate, as is required, that they
purchased shares that were issued in connection with a
misrepresented registration statement. These practical obstacles
present in the current system needlessly delay or prevent investors
from proceeding with legitimate claims and receiving compensation,
which harms the health and fairness of the capital markets.
Intuitively, blockchain-based traceable shares would provide an
immutable chain of custody ledger and enable investors to supply
evidence of their provenance and voting decisions as necessary.7
Granting plenary consideration of this petition for review would, at a
minimum, allow the Commission to explore those questions in the context of
direct listings. What steps, if any, can be taken to tag or identify shares sold
pursuant to the registration statement for a direct listing from shares sold
from another source? If nothing can be done, and if direct listings will
extinguish investor rights under section 11, does it make sense to let the
Order take effect?
In this case, and at this stage of the proceeding, our point is simple: Given
the traceability problems of the sort identified above, it would be contrary to the
standards set out in Exchange Act § 6(b)(5) for the Commission to make it easier for

Letter from Kenneth A. Bertsch, Executive Director, Council of Institutional
Investors, et al. to Brent J. Fields. Secretary, Securities and Exchange Commission
2, 8 (Jan. 31, 2019), available at
https://www.cii.org/files/20190131%20CII%20Follow%20Up%20Letter%20to%20SE
C%20on%20Proxy%20Mechanics%20FINAL.pdf
7
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companies to initiate direct listings, at least until the Commission has approved
some basic proxy plumbing reforms to make traceability less of a concern.
How did the Division substantively respond to this point about traceability?
The response was cursory at best, even though the Administrative Procedure Act
requires agencies to respond to significant comments raised during the comment
period. See Perez v. Mortgage Bankers Ass’n, 575 U.S. __, 135 S. Ct. 1199, 1203
(2015). Susquehanna International Group, LLC v. SEC, 866 F.3d 442, 447 (D.C.
Cir. 2017). Footnote 74 of the Order did acknowledge that the Council made this
traceability argument, but the text of the Order sought to minimize the issue with a
generalization that—
. . . even in the context of traditional firm commitment offerings, the
ability of existing shareholders who meet the conditions of Rule 144 to
sell shares on an unregistered basis may result in concurrent
registered and unregistered sales of the same class of security at the
time of an exchange listing, leading to difficulties tracing purchases
back to the registered offering.
Order at 26, 85 Fed. Reg. at 54461.8 After making this statement, the Order
acknowledged the district court’s Slack decision (without acknowledging that
Page 15 of the Order (85 Fed. Reg. at 54458) summarized a laundry of list of
investor protections in the Order, though none of them spoke directly the issue
raised by the petition. Those items were:
8

(i) Addition of the IDO Order type and other requirements which
address how the issuer will participate in the opening auction; (ii)
discussion of the role of financial advisors; (iii) addition of the
Commentary that provides that specified activities are to be conducted
in a manner that is consistent with the federal securities laws,
including Regulation M and other anti-manipulation requirements; (iv)
retaining of FINRA to monitor compliance with Regulation M and
other anti-manipulation provisions of the federal securities laws and
NYSE Rule 2020; (v) clarification of how market value will be
13

the case is on interlocutory appeal), but concluded not with facts, but an
assertion that the Division “does not believe that that the proposed rule
change poses a heightened risk to investors, and finds that the proposed rule
change is consistent with investor protection.” Id.
The Order did not cite any cases where the sale of registered and
unregistered shares shortly after an IPO and prior to the end of a lockup period was
both proven and used as the basis to dismiss a claim of a Section 11 violation.
Reliance on something that “may result” and “beliefs” rather than facts is not the
sort of “reasoned decision making” required under the Administrative Procedure
Act.” Motor Vehicle Manufacturers Ass’n v. State Farm Auto Mutual Insurance

Co., 463 29, 52 (1983). Moreover, the Order fails to take into account the fact that
the very purpose of the rule change is to facilitate, if not encourage, a significant
increase in the number of securities that can be sold to the public without Section
11 protections. It is hard to understand how a rule change that encourages that
result poses no “heightened” risk to investors.
Perhaps the Division sidestepped the proxy plumbing and traceability issues
because the Division did not believe that it could, on its own, change proxy
plumbing system in ways that would mitigate the traceability problem. Be that as
it may, the full Commission has unquestioned authority to put the horse before the

determined for qualifying the company’s securities for listing; and (vi)
elimination of the grace period for meeting certain listing
requirements.
14

cart, not after it, by examining the issue and assuring that any liberalization of the
rules provide adequate investor protections.
Conclusion.
For these reasons and for those stated in the Council’s prior comments, the
Council of Institutional Investors respectfully requests that the Commission grant
this petition for review, open a proceeding, and [in the absence of suitable
protections on traceability of shares] reverse the Order at issue here.
Respectfully submitted,
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General Counsel
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Petitioner Council of Institutional Investors (“CII” or the “Council”) hereby
asks the Commission to deny the motion by the New York Stock Exchange LLC
("NYSE") to lift the automatic stay of an Order issued by the Division of Trading
and Markets pursuant to delegated authority, Order Approving a Proposed Rule

Change, as Modified by Amendment No. 2, to Amend Chapter One of the Listed
Company Manual to Modify the Provisions Relating to Direct Listings , Exchange
Act Release No. 89684 (Aug. 26, 2020), 85 Fed. Reg. 54454 (Sept. 1, 2020) (the
“Order”). The stay was triggered pursuant to Rule of Practice 431(e) by the
Council’s Notice of Intention to File Petition for Review of that Order.
As will be argued more fully below, the Exchange’s argument rests on a
fundamental legal error, namely, that the standards for deciding whether to impose
a stay pending judicial review should be used when deciding whether to lift an
administrative stay that seeks to give the Commission time to consider the merits of
the petition. In this brief the Council will explain why, under the “public interest”
standard that is properly used in such cases, the stay here should remain in effect
until proceedings on the Council’s petition for review have concluded.1
The nature of the proceedings.
The Order review makes it easier for private companies to bypass the need
for an “initial public offering” (“IPO”) if they want to go public and list their shares
on the New York Stock Exchange. Exchange rules currently offer an alternative to

We note that the Council is today filing its petition for review, in the event that the
Commission may wish to consider the stay motion and the petition simultaneously.
1

an IPO, i.e., a “direct listing,” which allows existing shareholders of a private
company to sell their existing shares to the public, thus reducing the role of
underwriters and avoiding post-IPO lockups on the ability of company insiders to
sell shares. The Order would liberalize the Exchange rules on direct listings by
allowing private companies to sell their existing shares to the public, thus making
the direct listing option more attractive to companies.
The Council’s petition for review seeks plenary review of one important facet
of that Order, namely, the question of whether purchasers of shares in a direct
listing authorized by the Order may invoke the protections of Securities Act Section
11, which protects purchasers against material misstatements or omissions in a
registration statement.
Under the Commission’s Rules of Procedure 430 and 431(e), the filing of a
notice of intent to file a petition for review automatically triggers an administrative
stay of an order issued under delegated authority. The purpose of such a temporary
stay is to permit the Commission to consider fully the arguments made in the
petition.
Argument
1. NYSE misstates the test for lifting an administrative stay.
The Exchange argues that the Commission should lift the stay using a multipart set of factors that agencies and courts use in deciding whether to impose a stay

2

at the request of a party who is seeking judicial review of a final agency decision.2
The Exchange is looking at the issue through the wrong end of the telescope. The
factors cited by the Exchange are simply not relevant when the issue is whether to
lift an administrative stay that exists to give the Commission time to review a nonfinal staff determination made under delegated authority. Indeed, the Exchange
cites no case where the Commission has applied a multi-part test to decide whether
to lift a stay.
Orders issued pursuant to delegated authority are interlocutory in nature.
They become effective only if the right to seek Commission review is declined or is

The Commission has identified the factors to be considered in deciding to stay a
final order pending judicial review as follows:
1. whether there is a strong likelihood that a party will succeed on the merits
in a proceeding challenging the particular Commission action (or, if the other
factors strongly favor a stay, that there is a substantial case on the merits);
2. whether, without a stay, a party will suffer imminent, irreparable injury;
3. whether there will be substantial harm to any person if the stay were
granted; and
4. whether the issuance of a stay would likely serve the public interest.
2

Order Preliminarily Considering Whether to Issue Stay Sua Sponte and
Establishing Guidelines for Seeking Stay Applications, Exchange Act Release No.
33870, File No. SR-MSRB-94-2, 1994 WL 117920 (Apr. 7, 1994), cited in In the
Matter of American Petroleum Institute., Exchange Act Release No. 68197, 2012
WL 5462858, at *3 (Nov. 8, 2012).
NYSE does cite this 1994 order, but states – incorrectly – that the order
added a fifth factor, i.e., “whether lifting the stay would preclude meaningful review
of the challenged order.” NYSE Memorandum at 6. Passing the fact that these
standards for imposing a stay do not apply here, NYSE is correct that in one case
the Commission did lift an automatic stay and observed in passing that doing so
would not preclude review of a petition for review. That order, which we discuss
below at p. 5, did not use a four- (or five-) part analysis, but asked solely if lifting an
automatic stay would be “in the public interest.”
3

not pursued by the requisite deadline. Exchange Act § 4A(c), 15 U.S.C. § 78d-1(c).
Such orders are not “final agency action” that are subject to judicial review under
the Administrative Procedure Act (“APA”), 5 U.S.C. § 704. A party that wishes to
challenge such an order cannot seek immediate judicial review, but must first file a
petition for review with the Commission. Rule of Practice 430(c).
The point is important because an automatic stay does nothing more than
give the Commission the breathing room necessary to consider and to make an
informed decision about the merits of a staff decision. The Commission’s rules are
clear that in considering a petition to review an order made under delegated
authority, the Commission must consider any errors of fact or conclusions of law
and – of particular importance here – whether the order presents a “decision of law
or policy that is important and that the Commission should review.” Rules of
Practice 411(b)(2), incorporated into Rule 431(b)(2). The Order in this case

unquestionably raises important policy decisions and has frequently been referred
to as a “game changer” in terms of providing access to U.S. capital markets.3
There is a world of difference between an administrative stay that exists to
give the Commission time to consider an important policy issue as opposed to a stay
pending judicial review, which a losing party is seeking to forestall the immediate

3

E.g., Posner, NYSE Proposal for Primary Direct Listings, Harvard Law School

Blog on Corporate Governance (Jan. 2, 2020), available at
https://corpgov.law.harvard.edu/2020/01/02/nyse-proposal-for-primary-directlistings/; Huff, Arnold & Porter Discusses SEC Approval of NYSE Direct Listing
Proposal, CLS Blue Sky Blog (Aug. 31, 2020), available at
https://clsbluesky.law.columbia.edu/2020/08/31/arnold-porter-discusses-secapproval-of-nyse-direct-listings-proposal/
4

impact of a final agency decision rendered after plenary consideration by the
agency. Final agency decisions enjoy a presumption of regularity and compliance
with all applicable substantive and procedural laws. FTC v. Invention Submission

Corp., 965 F.2d 1086, 1091 (D.C. Cir. 1992). The four-part test cited by the
Exchange were developed to help decide whether to overturn a presumptively valid
final agency decision while a case is being litigated. Viewed in that context, it is
understandable why an agency or court would consider the first three factors cited
by the Exchange, i.e., the “likelihood of success on the merits,” any “imminent,
irreparable injury” to a party and any “substantial harm” to third parties.
However, those factors have little relevance to administrative stays.
Interestingly, the Exchange fails to cite a single case where the Commission
has used that four-part test to decide whether to lift an administrative stay. The
exchange does cite two orders where the Commission decided to discontinue an
automatic stay, but those decisions rested on a consideration of what would be “in
the public interest.” NYSE Memorandum at 6 & n.8. To be sure, the “public
interest” is the fourth element of the Exchange’s four-part test, but it is a standard
that does not require the highly individualized considerations that affect whether a
stay should be entered in the first place. And in any event, and on the merits, the
factual differences between those two cases and this one are significant.
•In Options Clearing Corp., Exchange Act Release No. 75886, File No. SROCC-2015-02, 2015 WL 5305989 (Sept. 10, 2015), the Commission decided first to
grant the petition and then to lift the stay, finding that there was a “compelling

5

public interest” in “strengthening the capitalization of a systemically important
clearing agency, such as OCC” versus the petitioners’ concerns about “potential
monetary and competitive harm” to themselves. The Commission also concluded
that lifting the stay would not preclude “meaningful review” of the order.
• In Institutional Networks Corp., Exchange Act Release No. 25039, File No.
3-6926, 1987 WL 756909 (Oct. 15, 1987), the petition for review challenged the sixth
extension of a pilot program for sharing information between a U.S. self-regulatory
organization and a U.K. stock exchange. At the time the petition was filed, the pilot
program had been in effect for 18 months, and the Commission determined that it
would not be “in the public interest” to continue the stay, which would mean
disrupting existing market operations to the detriment of investors. The
Commission noted that the parties had been operating in accordance with the
delegated determination and that the Commission could consider the merits of the
petition for review without disrupting existing operations.
In short, if the Exchange’s motion is to be decided on the basis of the
Commission rulings cited by the Exchange, the only pertinent inquiry is whether
lifting the stay would be “in the public interest.” And the answer to that question is
clearly “no.”
2. The “public interest” warrants maintaining the stay pending the
Commission’s consideration of and disposition of the petition for review.
In considering the “public interest” in connection with this motion, a variety
of considerations come into play. On balance the Council believes that the changes
and the risks under the Order are so significant that the Commission should
6

maintain the stay in effect while it conducts a proceeding on the adequacy of
investor protections under a new, significantly liberalized direct listing regime.
Ironically, the significance of the Order is made clear by the NYSE motion
itself, which states what is at stake here:
The proposal would, for the first time, provide a company with the
option of selling shares to raise capital in the opening auction upon
initial listing on the Exchange without a firm underwritten offering.
NYSE Memorandum at 4 (emphasis added). Such a change raises .extremely
significant policy issues for companies and investors alike. The Order allows
private companies to sell shares directly on the New York Stock Exchange without
providing the investor protections required by IPO regulations. More specifically
the Order would allow a company “to sell shares itself in the opening auction on the
first day of trading on the Exchange in addition to, or instead of, facilitating sales
by selling shareholders (a “Primary Direct Floor Listing’).” Order at 4.
This is a huge change, one that has prompted a number of observers to see
the Order as potentially a significant “game changer.” See n. 3, supra. It is easy to
understand why. Companies that opt for direct listings could now avoid the need to
retain underwriters in anything other than an advisory capacity thus reducing the
costs of going public. In addition, a traditional IPO usually has a “lockup” period of
up to 180 days after the IPO, during which time management and major
shareholders may not sell their shares. There would be no such limitation with a
direct listing, and therein lies the problem.

7

Section 11 of the Securities Act creates liability if there are material
misstatements or omissions in connection with securities offered in a registration
statement, in which event any person purchasing “such security” may sue. Courts
have generally read the words “such security” to require that a plaintiff must trace
his or her purchase to a specific registration statement. In the seminal case in this
area, the U.S. Court of Appeals for the Second Circuit upheld a settlement involving
claims that arose under registration statements issued in 1961 and 1963, and the
settlement limited recovery to claimants who could trace their purchases to the
1963 offering. Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967). The court (per
Friendly, J.) concluded that the phrase “such security” should be read narrowly ,
with a right of recovery limited to securities offered pursuant to a specific
registration statement, and not a broader reading that would cover securities that
are generally available in the marketplace.
Section 11 liability thus requires proof that an investor purchased shares
pursuant to a registration statement, and tracing ownership is generally not an
issue as to shares purchased at or shortly after an IPO. Problems typically arise,
however, after any lockup period expires, at which point shares can enter the
market from multiple sources, and an investor buying shares after that point
cannot trace his or her share purchase to the registration statement. E.g., Krim v

pcOrder, Inc., 402 F.3d 489 (5th Cir. 2005).
Traceability problems will be worsened by the Order under review. The
Order facilitates – and encourages – listings of company-owned stock in addition to

8

listings of shares held by company shareholders under the current direct offering
rules. As the petition argues in more detail, the existing direct listing regime has
raised questions about the availability of Section 11 remedies if an investor’s shares
cannot be traced to shares sold pursuant to the registration statement. Those
problems would be exacerbated by the listings allowed in the Order under review.
The issue has come into sharp focus on a pending case in which the Ninth
Circuit is being asked whether Section 11 investor protections are extinguished
when a direct listing authorizes the simultaneous sale of shares from two sources:
shares sold pursuant to the registration statement and shares sold by insiders
holding shares under a Rule 144 exemption from registration.4
The Order under review exacerbates the concerns raised in that case, because
the Order will make it possible for many more shares to be directly listed and sold
without the protections offered by IPO regulations.
This is a significant change, and it is particularly “in the public interest” for
the Commission to grant the petition and review the issue, particularly as the loss
of investor protections in this fashion was not a factor addressed in when the

Pirani v. Slack Technologies, Inc. 445 F.3d 367 (N.D. Cal. 2020), also available at
http://securities.stanford.edu/filingsdocuments/1071/STI00_19/2020421_r01x_19CV05857.pdf. The Ninth Circuit order
agreeing to hear the case on an interlocutory basis is available in Pirani v. Slack
Technologies, Inc. No. 20-16419 (9th Cir., July 23, 2020), Docket No. 1.
4

The NYSE memorandum downplays the importance of this Slack litigation because
the district court ruling allowed the plaintiff’s Section 11 claims to proceed. Only in
a footnote does the NYSE grudgingly acknowledge that the future of that ruling is
in doubt since the district court certified that decision to the Ninth Circuit, which
has agreed to hear the case. NYSE Memorandum at 8 & n.13.
9

Division on Trading and Markets decided the 2018 direct listings order. Order

Granting Accelerated Approval of NYSE Proposed Rule Change Relating to Listing
of Companies, Exchange Act Release No. 82627 (Feb. 2, 2018), 83 Fed. Reg. 5650
(Feb. 8, 2018). The importance of Commission review is further underscored by the
fact that the absence of Section 11 investor protections is a key selling point raised
by advocates of direct listings. The law firm that handled the first two direct
listings of shareholder-held shares (Spotify and Slack) advises actual and potential
clients that direct listings have the “potential to deter private plaintiffs from
bringing claims under Section 11 of the Securities Act of 1933” and cited this fact as
“an important advantage” of direct listings.5 The memorandum added that “few (if
any) purchasers will be able to trace their stock to the challenged registration
statement” when “both registered and unregistered stock are immediately sold into
the market in a direct listing.”6
Neither the Order nor the NYSE motion disputes this interpretation,
although the Exchange dismisses the Council’s concerns as “insubstantial.” NYSE
Memorandum at 7. We disagree, but motions practice is not the forum to resolve
the issue. The Exchange concedes that the Order will, “for the first time, provide a
company with the option of selling shares to raise capital in the opening auction
upon initial listing on the Exchange without a firm underwritten offering.” NYSE
Latham & Watkins, Complex and Novel Section 11 Liability Issues of Direct
Listings, Corporate Counsel, at 1 (Dec. 20, 2019), available at
https://www.lw.com/thoughtLeadership/section-eleven-liability-direct-listings
5

6

Id. at 2.
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Memorandum at 4. It is surely in the public interest to let the Commission assess
the adequacy of investor protections before ushering in that brave new world.
Arrayed against such a significant loss of investor protections are the
arguments raised by the Exchange for letting the Order take immediate effect while
the petition for review is pending. The Exchange frames its arguments in terms of
the four-part standard that we have demonstrated does not apply here. That said,
we take the specific points raised by the Exchange that are relevant to a “public
interest” determination and demonstrate that none of these factors, whether taken
separately or as a whole, is sufficient to overcome the public interest in allowing the
Commission to consider the issues raised by the petition before letting a major
regulatory change take effect.
The Exchange begins by stating the obvious, namely that “potential issues
and investors could and would eagerly utilize the Primary Direct Floor Listing
process if the automatic stay were lifted.” NYSE Memorandum at 14. NYSE points
to favorable press coverage of the Spotify and Slack openings (which of course is no
indication of how well a stock will fare over the long run), support from this rule
change from investment banks, and the fact that the Exchange has engaged in
discussions with potential issuers with aggregate private valuations exceeding $100
billion. NYSE Memorandum at 15-16.
This reaction is eminently predictable and could be expected as to any
proposed rule change that would allow companies to save millions of dollars on
underwriter fees and to let insiders avoid lockups. Such yearnings do not, however,

11

offer a sufficient reason to short-circuit the Commission’s processes for an orderly
review of a significant change affecting the market.
The Exchange is particularly unpersuasive when it resorts to sloganeering
about the need for speedy approval in light of “the current climate,” “market
volatility,” the “SPAC boom” (in which special purpose acquisition companies are
currently providing an alternative to IPOs), the “coronavirus pandemic” and the
upcoming presidential election. NYSE Memorandum at 15-16.
First, the demand by private companies for immediate direct listings may be
lower than was perceived earlier this year. One reason could be the fact that the
Order rejected the NYSE’s proposal to give companies making a direct listing
additional time to meet the Exchange’s initial listing distribution standards. The
upshot of this change could be significant. As one law firm memorandum observed
last week, the result of that deletion is that “only a fairly select group of private
companies would be eligible for primary direct listings on the NYSE.”7
This observation is buttressed by the fact that of various private companies
poised to go public, including Silicon Valley tech “unicorns,” only two – Palantir and

Morrison & Foerster, PE & VC Exits: U.S. Direct Listing Rules In Flux, at 3,
available at https://www.mofo.com/resources/insights/200904-investor-exits.html.
7

The standards cited in the article are: (1) the company must have, at the time of
listing, at least 400 shareholders who each own at least 100 common shares and (2)
either (a) the company must sell at least $100 million in market value of its shares
to the public in the direct listing, or (b) there must be freely tradeable company
shares outstanding with a market value of at least $250 million upon the direct
listing.
12

Asana – appear to be relying on a direct listing to go public.8 Moreover, a
California-based investment advisor last week published a note advising clients
that a number of tech IPOs were already in the works and that while the pandemic
“stunted the typical deal flow,” the “drought is expected to end after Labor Day, as a
flurry of tech companies from the Bay Area unveiled plans to go public at the
beginning of last week, with many more expected to come in the weeks ahead.”9
The pendency of a presidential election two months from now is no reason for
speed. As a practical matter, filing a registration statement, getting it declared
effective and getting it listed in a matter of weeks can be challenging, and the
Exchange offers no reason to believe that an immediate lifting of the stay will result

Salmon, A Tale of Two Direct Listings, Axios (Aug. 27, 2020), available at
https://www.axios.com/asana-palantir-direct-listing-stock-market-88096fa4-8e834c76-b5f8-16bc9dcd4c97.html.
8

Evergreen Gavekal, Chasing Unicorns: IPOs to Watch in 2020 (Sept. 4, 2020),
available at https://blog.evergreengavekal.com/chasing-unicorns-ipos-to-watch-in2020/. The article notes as well that the first half of 2020 witnessed the failed IPO
of WeWork, which “soured the prospects of many fledgling Silicon Valley unicorns
that made big promises, but failed to produce profits while burning cash at an
alarming clip with a murky path towards profitability.”
9

Looking at the two potential direct listings cited above, we note that Palantir’s
registration statement has not been without controversy, and that company may
not be an exemplar of what direct listings have to offer. Crichton, In amended

filing, Palantir admits it won’t have independent board governance for up to a year,
Tech Crunch (Sept. 3, 2020), available at https://techcrunch.com/tag/palantirtechnologies/. The Council recently expressed concerns about Palantir’s multi-class
stock structure with limited voting rights for public investors, among other things.
Letter from Amy Borrus, Executive Director, to Chairman Peter Thiel et al. (Sept.
3, 2020), available at
https://www.cii.org/files/issues_and_advocacy/correspondence/2020/CII%20lettter%2
0to%20Palantir%20Technologies.pdf.
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in an outpouring of direct li stings between now and November. As for the supposed
closing of the IPO window before presidential elections, the facts do not bear this
out. An article by PwC’s U.S. IPO services leader is worth quoting on this point:
Given these forces at play, many market participants have been
advising IPO candidates to avoid the second half of 2020. Is this
caution warranted? In our view, no. History shows those concerns are
overdone. Historical IPO volume has been largely unaffected in
previous election years, with the exception of biotech/pharma which
has been hurt by political saber-rattling on drug prices
*

*

*

Based on our analysis of past elections and IPO activity, companies
generally shift their IPO timing forward or backward by a week or two
to avoid pricing the week of an election, but they don’t decide to stay
private due to elections. In fact, in 2000 and 2004, nine IPOs priced
during the election week, although it appears the last three elections
saw a more conservative approach, with no pricings in election week.
The data shows slightly more active weeks ahead of an election and
solid activity in the weeks following an election, notwithstanding the
challenges of the holiday season truncating the Q4 IPO calendar.10
In short, there is no need for a rush to judgment. There are sound reasons for
the automatic stay rule, which gives the Commission the time it needs to consider
serious and far-reaching issues. In this case, the public interest warrants careful
consideration of the important investor protections issues presented by the Order in
question. The stay should remain in effect until the Commission has definitively
ruled on those issues.

Ethridge and Cutler, Myth-busting – going public during election years, PwCs
Deals Blog (March 4 , 2020), available at http://usblogs.pwc.com/deals/election-yearipos/
10

14

Conclusion.
For these reasons, the Council of Institutional Investors respectfully requests
that the Exchange’s motion to lift the stay should be denied.
Respectfully submitted,

______________________________________
Jeffrey P. Mahoney
General Counsel
Council of Institutional Investors
1717 Pennsylvania Avenue, NW, Suite 350
Washington, D.C. 20006
(202) 822-0800
E-mail: jeff@cii.org
Counsel for Council of Institutional Investors
Dated: September 8, 2020
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